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MW/ ORDER

PER AMARJIT SINGH, JM:

The revenue has filed the present appeal against the order dated
18.10.2016 passed by the Commissioner of Income Tax (Appeals) -52,
Mumbai [hereinafter referred to as the “CIT(A)] relevant to the A.Y.2004-
05.

2. The revenue has raised the following grounds: -

"1 On the facts and in the circumstances of the case and in
law, the Ld. CIT(A) erred in holding that the gain arising
from sale of property namely El-cid flat was Long term
Capital Loss of Rs.1,42,40,336/- without appreciating
the fact that the assessee claimed depreciation on this
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property as appearing in the depreciation schedule filed
for A.Y. 2003-04 and therefore erred in deleting the
addition made by the AO whereby the gain arising the
sale of aforesaid property was treated as short term
capital gain of Rs.74,50,787/-."

3. The brief facts of the case are that the assessee filed its return of
income on 01.11.2004 declaring loss to the tune of Rs.2,52,15,506/-. The
return was processed u/s 143(1) of the I.T. Act, 1961. Thereafter, the case
was selected for scrutiny and the assessment u/s 143(3) of the Act dated
21.12.2006 was completed assessing the total income to the tune of
Rs.94,82,269/-. The Assessee Officer has raised the following addition: -

1 Repairs and Maintenance 38,06,840
2 Written off spare parts 11,93,180
3 Short term capital gain 74,50,787

Feeling aggrieved, the assessee filed an appeal before the CIT(A) who
confirmed the addition made in respect of repair and maintenance by virtue
of the order dated 21.03.2007, however, in respect of written off spare
parts disallowance made to the extent of Rs.11,93,180/-, the Ld. CIT(A)
directed the AO to verify the records and find out whether the deferred
revenue expenditure written off pertains to repair and maintenance
disallowed. Thereafter, the assessee filed an appeal before the Hon’ble
ITAT and the Hon’ble ITAT vide order dated 10.06.2011 remanded the
controversy of depreciation amount upon Elicid Flat in accordance with
record of all the years. The claim of the assessee was examined and it was
found that the assessee was claiming the depreciation @ 5% on this assets
under the head of building. Therefore, the same was part of block assets

and the claim of the assessee was declined. The income of the assessee was
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assessed to the tune of Rs.94,82,269/- and after adjusted the brought
forwarded loss total income was assessed as Nil. The assessee again filed
an appeal before the CIT(A) and the CIT(A) allowed the claim of the

assessee, therefore, the revenue has filed the present appeal before us.

ISSUE NO. 1:-

4. Under this issue the revenue has challenged the allowance of the
claim of the assessee in which sale consideration of the flat of Elicid flat
premises has been treated as long term capital gain. The assessee sold the
flat at Elicid Premises for a sum of Rs.75,50,000/-. During the year, the
assessee computed the long term capital loss of Rs.1,42,40,336/- on this
transaction. The AO noticed that the said flat was the part of the schedule
of fixed assets of the assessee who claimed the depreciation @ 5% on this
flat, therefore, the capital gain on the sale of flat was treated the short term
capital gain hence rejected the claim of the assessee of long term capital
gain. The contention of the assessee is that the assessee did not claim the
depreciation in respect of this flat. Therefore on the sale of the flat, the
consideration is liable to be treated as long term capital gain. Before going
further, we deemed it is necessary to advert the finding of the CIT(A) on

record.:-

“4. 1 have considered the facts of the case, submissions and
contentions of the assessee, directions of the Hon'ble 1TAT and the
order of the AO. From the perusal of the facts of the case, it is
clear that the assessee had prepared two charts for working of
depreciation. One, as per Schedule VI of the Companies Act, in
which this asset (El-cid) flat was appearing and another chart, for
working of depreciation u/s. 32 of the I.T, Act, in which this asset
is not appearing. It is gathered that for computation of income, the
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assessee has added back the depreciation computed as per the
Companies Act and has claimed depreciation only as per Section
32 of the LT, Act. Therefore, the assessee has actually not claimed
depreciation in respect of this flat, though there are other
properties on which the depreciation has been claimed. It appears
that the Ld, AO did not look into the facts of the case properly and
considered only the depreciation chart as per the Companies Act,
which in any case could not be a basis of his decision making
against the assessee as the assesse has already added back this
amount in the computation of income. For clarify, both the
depreciation charts as per the Companies Act and as per Section
32 of the Companies Act, are enclosed as Annexures to this order.
In view of the above facts, the provisions of Sec 50 of the I.T, Act
are not applicable on the sale of this flat. Consequently, the
decision of the AO in treating the capital Gains on sale of such
flat, as short term gains becomes unsustainable in law. He is
therefore directed to treat the same as 'Long Term Capital Gains'
and allow consequential benefits to the assessee. Therefore, the
Grounds nol to 4 taken by the assessee are allowed. ”

5. On appraisal of the finding of the CIT(A), we noticed that the
assessee prepared the return in accordance with companies Act as well as in
accordance with normal provision of the Act. The return as per the schedule
VI of the Companies Act, the flat Elicid was appearing in the return of
income and in the another chart which is under the normal provision of the
Act and the working of depreciation u/s 32 of the I.T. Act, 1961, the assets
was not appearing. In the computation of the income, the assessee added
back the depreciation computing as per the provision of the Companies Act
and the claimed depreciation on this flat though the depreciation on the
other properties have been claimed. The CIT(A) while deciding the matter
of controversy relied upon both the chart in his order as annexures.

According to the said facts, the sale of the flat was not found within the
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ambit of provision u/s 50 of the Act hence the CIT(A) has treated the long
term capital gain on account of sale of the said flat. The facts are not
distinguishable at this stage also. No distinguishable material has been
placed on record for deviating the finding of the CIT(A) in question.
Taking into account, all the facts and circumstances, we are of the view that
the CIT(A) has decided the matter of controversy judiciously and correctly
which is not liable to be interfere with at this appellate stage. Accordingly,

this issue is being decided in favour of the assessee against the revenue.

7. In the result, the appeal filed by the revenue is hereby ordered to

be dismissed.

Order pronounced in the open court on 31.10.2018.
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