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ORDER

PERDr.A.L. SAINI, ACCOUNTANT MEMBER

The captioned appeal filed by the. Revenue, pertaini

Assessment Year 2010-11, is directed against the order passed by

theldCIT(A)- Mumba: m ‘Appeal NO CIT(A) 8/IT 174/ 14 15

dated 30/11/2015, which in turn arises out of the assessment
order passed by the Assessing Officer under section 143(3) of the

Income Tax Act, 1961 (for short, "Act"), dated 26/03/2013.



ITA No.786/MUM/2016
{M/s. inu Exports Pvt. Ltd.)

2. The grievances raised by the Revenue are as follows:-

"1.  Whether on the facts and circumstances of the case and in
law, the Id. CIT(A) erred in deleting the addition of Rs.
55,93,627/- without considering the fact that parties could
not be cross-examined by the Assessing Officer because the
non-cooperation from the assessee.

2. Whether on the facts and circumstances of the case and in
law, the Id. CIT(A) -8, Mumbai erred in allowing the trading
loss of Rs. 4,93,44,267/- without considering the fact that
because of non-cooperation from the assessee, c¢ross

Assessmg Officer.

3. The assessee prays thal the order of the Id. CIT(A) on the
above grounds be set aside and that of the Assessing Officer
be restored.

The assessee craves leave to add, amend or alter all or any
of the grounds to appeal.”

cessatlon of liability.

4. The facts of the case which can be stated quite shortly are as
follows: The assessee is close{y held company-mainly engaged in
the .b"usiness of trading in edible oil. During the course of
assessment procegdings, tlje Assessing Officer, in order to find
genuineness of the creditors, issued notices under section 133(6)
of the Act. In certain cases, notices issued were returhed back by
the postal authorities and could not be served. In certain cases,

reply is not received. The Assessing Officer asked the assessee,

-examination of party coul¢ not be. camed out by the =
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vide letter dated 01/03/2013, to furnish the correct addresses of
the creditors. In response to the same, neither any reply nor
satisfactory explanation was given by the assessee. The

Assessing Officer identified the following parties, which could not

be verified:-

S.No. Name of the Amount | Remarks Status Amount.
o] ASEOSEEE - | . , . _ .
1 Calcutta - [ - -1,44,453 'Reply not-| No .. .reply whas - béen . - :..1;44,'453

recelved | received from thé party,’
therefere party is not
being  considered as

Trading Co.

genuine.
2 Contract India 5,65,646 | unserved | Notice remain unserved 5,65,646
Commodities on the party, therefore
Pvt, Ltd. _ |party. is not being
~ .| considered as genuine.
Delta Marine 2,767.96 | unserved | Notice remain unserved 2,767
Services on the party, therefore

party is not being
considered as genuine.
19,830 [ Reply not { No reply 'has been 19,830
received received from the party,
therefore party is not
being considered as
genuine.

8,486 | Reply not | No reply has been 8,486
received received from the party,
therefore party is not
being considered as
genuine.

Ketki Exports P. 23,276 | Reply Company not found on 23,276

Ltd. w— . ) received physical verification
Kundan Rolling 9,605 .Rép.['y' not | No ;-éﬁl:? f-.i'h'é‘S"_'.'--".'--'bEeh'_:'
Floor P. Ltd. received received from the party, | -

therefore party is not
being considered as

T genuine.
8 Mid India 12,24,528 | Reply not | No - reply ~ha 3
: Commodities P. received received from the party,
Ltd. therefore party is not
being considered  as
genuine.
9 Mirage Impex P. 12,00,000 | Reply not | No reply has been 12,00,000
Ltd. received received from the party,

therefore party is not
being considered as
genuine.
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10 - Sunline Trading 23,54,300 | unserved | Notice rernainn unserved 23,54,300
Co. P, Ltd. on the party, therefore
party is not belng
considered as genuine.

i1 Swastik Qil 30,271 | unserved | Notice remain unserved 30,271
Industires _ on the party, therefore
party is not being
considered as genuine.

12 Vinodkumar& 10,465 | Reply not | No  reply has been|. 10,465
Co. received received from the party,
therefore party is not
being considered as
genuine,

Therefore, the Assessing Officer observed that the creditors
mentioned in the above table are not genuine because of the

ons as stated in the table. The Assessing Officer noted that

ee did not file any satisfactory reply regarding
of these parties and also noted that these credito.ri;
be outstanding even at the time of a_séessment.
re, the Assessing Officer treated them bogus because the
liabilities shown against them did not exist anymore. Hence, he
_ made the addition to the tune of Rs. 55,93,627/- to the total
| .income of the assessee Qnder section 41(1) of the Act.
5. Aggrieved by the stand so taken by the Assessing Officer,
the assessee carried the matter in appeal before the Id.CIT(A)
with success. The Id. CIT(A) observed that the Id A.O. has not been

able to controvert any of the evidences produced by the assessee and
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has not been able to establish either remission or cessation of liabilities.
The Id CIT(A) did not find base for application of section 41(1) of the
Act, therefore he deleted the addition of Rs. 55,93,627/-.

6. Aggrieved by the order passed by the Id. CIT(A),
Revenue Is in appeal before us. The Id.Departmental
Representative for the Revenue has primarily reiterated the stand
_taken-by. the Assessmg Offlcer, yvhich we have already noted in
our earlier para and is not bemg repeated for the sake of brewty ‘
On the other hand, Id. Counsel for the assessee has defended the
order passed by the Id. CIT(A_).. __

have given a eareful consideration to the - rival
and perused the material available on record. We

ding liability in general terms can be understood as

goodé .pU?éhaSed or value received from that person (creditor). A

genuine tradmg Ilablhty :n the .course of business or profession

would be a permtssmle expendilture in the rel f 8%

under the applicable provisions the Income Tax Act, 1961.

However, when some benefit
under consideration) in the form of remission or cessation of such
trading liability, then such benefit received by the debtor is to be

considered as a taxable income under sec. 41(1) of the Act.
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Section 41(1) of the Act, deals with considering ceased trading
liability as deemed profits of business or profession. We note that

the liability may be barred by limitation, but there are cases where

a liability is being carried forward for years in the books of -

assessee, in such cases, the income tax authorities have

considered the liability as ceased /non-existent, because of the

fact that the liability is being shown outstanding for many years -~ . ...

and the assessee has not provided confirmations from the

creditors or has failed to provide necessary details like PAN/

We note that assessing officer, vide para 6 and page no.3 of
assessment order held as follows:

M inens It is also observed that these creditors- continues to be

“-outstanding:-even at the time ‘of assessment. . Accordingly, I hold

" “that these creditors are bOQUS and the liability shown against

them does not exist anymore...

“"F'fdr‘n‘the above statement of the assessi'ng officer, it is abundantly

clear that these liabilities under consideration have not aroused in
the assessment year under consideration but these liabilities have

been coming from previous years as an outstanding liability. We
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note that a liability cannot be treated as ceased merely because of
the fact that the liability is béing carried forward for years and the
assessee is not completely able to prove the genuineness of the
trading liability and also at the time of application of section 41(1)
by the income tax authorities. In case of remission, there has to
be a waiver By the creditor in favour of the assessee either
umlatera[ly or. through contractual agreement, and to the. extent
such remission or waiver of the liability is granted, assessee would

get benefit and accordingly, to that extent same would be taxable

jon 41(1) subject to the basic conditions that such

ed has been taken into account in the tféding

V5
5} 5 e profit and loss account in the current year or in
UJ

r. Thus, there has to be a positive act on the part o_f

s e i,

the creditor 1n the current year which would provide the benefit to

the assessee by way of remission. However, we note that in the

assessee’s case under con_s ide

here has been no waiver

from the credltors of the hablhty in favour of the as

company as. evudenced from the list of credltors B

8. We note that the concept of cessatlon in Sectton 41(1) 'of the"t:w a8

Act, implies that liability of the assessee has ceased to exist in the
year under consideration, either by operation of law, or by mutual

contract between the parties. Operatibn of law would indicate that
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liability has become ﬁnenf_orceable at law i.e., the limitation
prescribed for recovery of the dues by the creditor has expired or
there is a court decree or order finally against the craditor
thereby, he loses his right to recover the money from the debtor

e., the assessee. Therefore, it is either expiry of limitation or a

decree of a court that would make the Iiability ceased to exist.

\

However, a further condition is imposed where limitation is

expired. It is that the debtor i.e., the assessee should
unequivocally declare his intention not to honour his liability when

ent is demanded by the creditor. Further, if there is a
t’@c& etween the parties and the creditor discharges the debt
or partly then, to the extent the debt is discharged by
itor without payment by the assessee, liability would
Cease to exist. Therefore, there has to be an event for cessation of
liability to take place. We note that in assessee’s case under

conSIderatron nothmg happens durmg the relevant assessment

“ .'...'Vear and as such hablllty in reSpeCt of such creditors cannot be

considered as ceaseq_tg__ exist. The fact that these creditors were...
not fouﬁd at the. given éddress or have not responded to the
notices issued u/s 133(6), does not imply that the [iability towards
these creditors against the assessee ceases to exist because these

creditors are still admittedly subsisting in the books and they have
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full right to demand the same at any time. We note that the

- credit amount outstanding for several years cannot be held as

cessation of trading liability on the ground that assessee could not

prove .genuineness of the transactions, where assessee had

acknowledged its liability successively over several years. For this,

we rely on the jurjgment of Delhi High Court in the case of CIT,

Dethi-11 vs. Gen Exports Pyt. Ltd. [20 13] -35 Taxmann.com 540,
wherein similar facts have beenﬁupheld.' | o

9. We note that whether the Iiabilities were genuine or not,

ﬂ ;f;a?ﬁ;{s t be examined in the assessment proceedmgs for the year

g.\? SEUE TR
R\l Inder]“c nsideration (i.e. subsequent years) and such questlon

':J v examined only in the year, in which the entries were first
the account of the sundry creditors, for that we re]‘;,fsen
the judgment of the Hon ble Delhi High Court in the case of CIT—
IIT vs. Shri Vardhaman Overseas Limited (343 ITR 408). We note

that accordmg to the Assessmg Officer, these credrtors do not

exist at the address provrded by the assessee IS. 'm'c

se[f~contrad[ctory, because a bare perusal of’ the table at para 5 of

the Assessment Order in status column wou[d mdlcate”thatithe AO“:"-’:
herself has observed that in case of seven creditors, reply to the
notice u/s.133 (6) has not been received. This establishes the fact

that notice u/s. 133 (6) has been served to these creditors at the
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given address énd as such the allegation of non-existence of the
creditors at the given address by the AO is Lrnfounded. We note
that these creditors continue to be outstanding even at the time of
-assessment, therefore, these unpaid liabilities cannot be added to
the assessée‘s income by the assessing authorities, under section

41(1) merely because they remained unpaid for a long time. The

legal position is that unless there is evidence to show that the

creditor hés remitted the debt or otherwise by operation of law,
ility to pay him has céased, there can be no benefit arising
ssee within the meaning of clau.se (a) of section 41(1)
Unless notices were issued to the creditors and they
that they had given up the claims again‘.st‘ the
T assessee, No decision could be taken by the income tax
authorities, merely on the ground that the debts remained unpaid

in the assessee’s books for a number of years.

. We note that Hon ble Supreme Court in the case of CIT v/s

...:':""Sugaull Sugar Works Ltd 236 ITR 518 held that section 41(1) of

the Act can be applied only where the Department .establishes that
| th:é trading liability has ceased or has béen remitted and such
remission or cessation has taken place in the year in which section
41(1) of the Act is sought to be invoked. We note that in assessee

case under consideration, the assessing officer has failed to
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same were ‘not provided on the ground that a search action has
been carried out in M/s. Ruchi Soya Industries Ltd.

The AO noted that on analysis of _the transactions mentioned in
the table above, indicates that whenever the assessee-company
makes a transaction with M/s. Ruchi Soya Industries Ltd. the séle
price is lbwer than the purchase price. Thus, the assessee incurs
artificial losses - &_ crea tes,;g';:"a'rl";i'fic'i'a I profit “to M/s. RuchlSoya
Industries Ltd.On analysis of the transaction, it was notif:éd thét
the assessee has purchased Sunﬂower Oi] from M/s.Ruchi Soya

| stries Ltd., a quantity of 1500 MT on 1.4.2009 @40870 and

same on 2.4.2009, a quantity of 500 MT @ 35686.25. On
action, the assessee incurred the loss @5183.75 per MT.
& oss comes to Rs. 25,91,875/— which was the benefit
E'_’f?é/n-sferred to M/s. Ruchi Soya Industries Ltd. which cannot be.

allowed and the same was added to the total income of the

officer

assessee has transferred the benefit to other parties mentioned in
the table above, by selling Sunflower Oil & Palmolien Oil in lower
cost and booked the loss in its account. The details of total losses

are as follows:
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1) Ruchi Soya [ndustries Ltd.

2) Ruchi Soya Industries Ltd.
3)Neva Trading Pvt Ltd

4) Ruchi Soya Industries Pvt Lid
5) Imperial Markirade (i) Pvt Ltd. -

ITA No.786/MUM/2016
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Rs. 25,891,875
Rs. 95,348
Rs. 1,53,72,335
Rs .3,04,50,000
Rs. 834,720

Rs. 4,93,44,276

Therefore, the assessing officer held that total losses to the

tune of Rs.4,93,44,276/- should not be allowed to the assessee

and thé same was added to the total income of the asséssee.

12. Aggrieved by the stand so taken by the Assessing Officer,

the assessee carried the matter in appeal before the Id. CIT(A),

with success. The Id CIT(A) noted that even the transactions

There is no sustainable logic for presuming that the

jding losses were resulted to transfer benefit to certain

13. We have given a careful consideration to the rival

submissions . and perused the material available on record. We

note that all these transactions of purchases and sales were not

affectedWIth M/s.Ruchi-Soya _..In.dus:tri_e_s___Ltd,_ as.alleged by the

Assessing Officer. All these transactions of purchases and sales of

edible oil were duly recorded in the books of account which are

subject to audit under the Companies Act as well as under Income

T
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Tax Act. We note that complete details of purchase and sales were
furnished and copies of High Seas purchase and High Seas sale bill

along with High Seas agreements were filed during the course of

assessment proceedings. All transactions of purchase and sales

were settled through banking channel. High Seas transactions of
trading in edible oil resulting in losses were not only legitimate &
~w genuine but were carried. out in the. normal course of the
assessee’s business activity without any malafide intention of

avoiding taxes by transferring profits or booking losses. We note

=the assessee company, in some ngh Seas transactions has

.«,‘

is approach of the Assessing Officer is not acceptable and it is

arbitrary and unfair. The Assessing Officer has not established

é _ 'adverse factors m such transactions, where the assessee incurred

Iosses the same should ‘be ‘accepted -at

transactlons_ resu[tmg in proﬁt We note that assessee has filed the

dEtal[S of forward contract'at page 87 to”89 'o ithe pap

None of the companies with whom the assessee-company has -

entered into transactions for purchase and sale of edible oil were

group companies and as such the Assessing Officer has proceeded
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with a wrohg presumption. The Audited Financial statement

requires the auditor to furnish the details of transactions with

group concern. A perusal to said financial statement shows that

A ot o ettt ot

the Auditor has reported NIL transactions of purchase and sales

s

with group companies. Therefore, it seems to u'stthat purchase

3

and sale transactions were at arm's length, and no any extra

commercial consideration .is flowing: from.one. party to another

party-and it is not a planning to shift the profit from one party to

another party, as the transactions are on prmc1pal to principal

O R N A oA N Tyt AT TNt

partlcuiar margin or profit should be earned or not. No

A R B e S R T A NS

ks
B
b

businessman can be compelled to maximize its proflt The IT

authorftles must put themse[ves in the shoes of the assessee and

see how" 'a"' prudent busmessman would act. The author;ttes must

not look at the matter _.fro___r_n their own viewpoint but that of a
p'r'ildé'r’i’t businessmén. It[s .a.l prerogativé bf thé.ass.essee to decide
whether a particular business transaction is to be done with a
particu'lar party or not. While doing business it is not necessary

that assessee should always earn profits.
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15. We note that during the assessment proceedings the
assessee had produced all sales and purchase bills for verification
by Id AOQ. The books of accounts of the assessee are duly audited.
The ledger accounts as well as bank statements have also been
verified by Id AO. The Id AOC has not found any -discrepancies
therein. It is also a fact that overall the éssessee has made profit
i foiward trad ing. The-l d &O.:__:_ha_s_,:_n_o_ td iEpiited oF oi‘ibtéd those
transactions where it resulted in p.rofits.. The Id AO disp._o__ted or
doubted those transactions where it resu]ted in losses. Therefore

the Id AO has adopted only one srded approach that is, he picked

ﬂ%‘ggf\y% e transactions which has resulted into losses. We note

&bf - 0\\\
{-:r‘*f *tﬁ«‘:lt Drod

*
wf v H‘;‘l =
pod
o

aking transactions and loss making transactions, both

through banking channels and no difference at all so

even the transactions resulting. in losses should be taken as

—-genume unless proved otherw;se M Ruchi Soya Industri__e

has submltted conﬁrmatlon before the Id CIT(A). This con
on, therefore assessee could not submit before Id AO. The 1d
CIT(A) has co-terminous powers, (that is,; all the powers as the

~ assessing officer have) and examined the said confirmation and he

found the same in order. Hence, there is no sustainable logic for
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presuming that the forward trading losses were effected to

transfer benefit to certain trading partners. The AO has not

disproved any of the contentions or explanations of the assessee

S O TR YT i RN AT,

R Y Ea SO

AR

and the addition is solely on suspicion. That being so, we decline
to interfere with the order of Id. C.I T.(A) deleting the aforesaid
addition. His order on this issue is, therefore, upheld and the

grounds of appeal of the Révenue are dismissed.

16. In the result, appeal filed by the Revenue is dismissed.

Order Pronounced in open Court on this 29" day of June,2018.
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